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(d) Continued operations under State 
program permits. (1) A permit issued 
pursuant to a previously approved or 
conditionally approved State program 
shall be valid under a superseding Fed-
eral program. 

(2) Immediately following promulga-
tion of a Federal program, the Director 
shall review the permits issued under 
the previously approved State program 
to determine that the requirements of 
the Act, this chapter, and the Federal 
program are not violated. If the Direc-
tor determines that a permit was 
granted contrary to the requirments of 
this Act, the Director shall— 

(i) Inform the permittee in writing; 
(ii) Provide the permittee an oppor-

tunity for a hearing; 
(iii) Provide the permittee a reason-

able opportunity to resubmit the per-
mit application in whole or in part, as 
appropriate; and 

(iv) Provide the permittee a reason-
able time to conform ongoing surface 
coal mining and reclamation oper-
ations to the requirements of the Fed-
eral program, as prescribed in the Fed-
eral program for the State. 

[48 FR 44391, Sept. 28, 1983, as amended at 53 
FR 11607, Apr. 7, 1988; 54 FR 13823, Apr. 5, 
1989. Redesignated at 65 FR 79663, Dec. 19, 
2000.] 

§ 773.5 Regulatory coordination with 
requirements under other laws. 

Each regulatory program shall, to 
avoid duplication, provide for the co-
ordination of review and issuance of 
permits for surface coal mining and 
reclamation operations with applicable 
requirements of the Endangered Spe-
cies Act of 1973, as amended (16 U.S.C. 
1531 et seq.); the Fish and Wildlife Co-
ordination Act, as amended (16 U.S.C. 
661 et seq.); the Migratory Bird Treaty 
Act of 1918, as amended (16 U.S.C. 703 et 
seq.); The National Historic Preserva-
tion Act of 1966, as amended (16 U.S.C. 
470 et seq.); the Bald Eagle Protection 
Act, as amended (16 U.S.C. 668a); for 
Federal programs only, the Archeo-
logical and Historic Preservation Act 
of 1974 (16 U.S.C. 469 et seq.); and the Ar-
chaeological Resources Protection Act 
of 1979 (16 U.S.C. 470aa et seq.) where 

Federal and Indian lands covered by 
that Act are involved. 

[52 FR 4262, Feb. 10, 1987. Redesignated at 65 
FR 79663, Dec. 19, 2000] 

§ 773.6 Public participation in permit 
processing. 

(a) Filing and public notice. (1) Upon 
submission of an administratively 
complete application, an applicant for 
a permit, significant revision of a per-
mit under § 774.13, or renewal of a per-
mit under § 774.15, shall place an adver-
tisement in a local newspaper of gen-
eral circulation in the locality of the 
proposed surface coal mining and rec-
lamation operation at least once a 
week for four consecutive weeks. A 
copy of the advertisement as it will ap-
pear in the newspaper shall be sub-
mitted to the regulatory authority. 
The advertisement shall contain, at a 
minimum, the following: 

(i) The name and business address of 
the applicant. 

(ii) A map or description which clear-
ly shows or describes the precise loca-
tion and boundaries of the proposed 
permit area and is sufficient to enable 
local residents to readily identify the 
proposed permit area. It may include 
towns, bodies of water, local land-
marks, and any other information 
which would identify the location. If a 
map is used, it shall indicate the north 
direction. 

(iii) The location where a copy of the 
application is available for public in-
spection. 

(iv) The name and address of the reg-
ulatory authority where written com-
ments, objections, or requests for infor-
mal conferences on the application 
may be submitted under paragraphs (b) 
and (c) of this section. 

(v) If an applicant seeks a permit to 
mine within 100 feet of the outside 
right-of-way of a public road or to relo-
cate or close a public road, except 
where public notice and hearing have 
previously been provided for this par-
ticular part of the road in accordance 
with § 761.14 of this chapter; a concise 
statement describing the public road, 
the particular part to be relocated or 
closed, and the approximate timing and 
duration of the relocation or closing. 

(vi) If the application includes a re-
quest for an experimental practice 
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under § 785.13, a statement indicating 
that an experimental practice is re-
quested and identifying the regulatory 
provisions for which a variance is re-
quested. 

(2) The applicant shall make an ap-
plication for a permit, significant revi-
sion under § 774.13, or renewal of a per-
mit under § 774.15 available for the pub-
lic to inspect and copy by filing a full 
copy of the application with the re-
corder at the courthouse of the county 
where the mining is proposed to occur, 
or an accessible public office approved 
by the regulatory authority. This copy 
of the application need not include 
confidential information exempt from 
disclosure under paragraph (d) of this 
section. The application required by 
this paragraph shall be filed by the 
first date of newspaper advertisement 
of the application. The applicant shall 
file any changes to the application 
with the public office at the same time 
the change is submitted to the regu-
latory authority. 

(3) Upon receipt of an administra-
tively complete application for a per-
mit, a significant revision to a permit 
under § 774.13, or a renewal of a permit 
under § 774.15, the regulatory authority 
shall issue written notification indi-
cating the applicant’s intention to 
mine the described tract of land, the 
application number or other identifier, 
the location where the copy of the ap-
plication may be inspected, and the lo-
cation where comments on the applica-
tion may be submitted. The notifica-
tion shall be sent to— 

(i) Local governmental agencies with 
jurisdiction over or an interest in the 
area of the proposed surface coal min-
ing and reclamation operation, includ-
ing but not limited to planning agen-
cies, sewage and water treatment au-
thorities, water companies; and 

(ii) All Federal or State govern-
mental agencies with authority to 
issue permits and licenses applicable to 
the proposed surface coal mining and 
reclamation operation and which are 
part of the permit coordinating process 
developed in accordance with section 
503(a)(6) or section 504(h) of the Act, or 
§ 773.5; or those agencies with an inter-
est in the proposed operation, includ-
ing the U.S. Department of Agriculture 
Soil Conservation Service district of-

fice, the local U.S. Army Corps of Engi-
neers district engineer, the National 
Park Service, State and Federal fish 
and wildlife agencies, and the historic 
preservation officer. 

(b) Comments and objections on permit 
applications. (1) Within a reasonable 
time established by the regulatory au-
thority, written comments or objec-
tions on an application for a permit, 
significant revision to a permit under 
§ 774.13, or renewal of a permit under 
§ 774.15 may be submitted to the regu-
latory authority by public entities no-
tified under paragraph (a)(3) of this sec-
tion with respect to the effects of the 
proposed mining operations on the en-
vironment within their areas of respon-
sibility. 

(2) Written objections to an applica-
tion for a permit, significant revision 
to a permit under § 774.13, or renewal of 
a permit under § 774.15 may be sub-
mitted to the regulatory authority by 
any person having an interest which is 
or may be adversely affected by the de-
cision on the application, or by an offi-
cer or head of any Federal, State, or 
local government agency or authority, 
within 30 days after the last publica-
tion of the newspaper notice required 
by paragraph (a) of this section. 

(3) The regulatory authority shall 
upon receipt of such written comments 
or objections— 

(i) Transmit a copy of the comments 
or objections to the applicants; and 

(ii) File a copy for public inspection 
at the same public office where the ap-
plication is filed. 

(c) Informal conferences. (1) Any per-
son having an interest which is or may 
be adversely affected by the decision 
on the application, or an officer or a 
head of a Federal, State, or local gov-
ernment agency, may request in writ-
ing that the regulatory authority hold 
an informal conference on the applica-
tion for a permit, significant revision 
to a permit under § 774.13, or renewal of 
a permit under § 774.15. The request 
shall— 

(i) Briefly summarize the issues to be 
raised by the requestor at the con-
ference; 

(ii) State whether the requestor de-
sires to have the conference conducted 
in the locality of the proposed oper-
ation; and 
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(iii) Be filed with the regulatory au-
thority no later than 30 days after the 
last publication of the newspaper ad-
vertisement required under paragraph 
(a) of this section. 

(2) Except as provided in paragraph 
(c)(3) of this section, if an informal 
conference is requested in accordance 
with paragraph (c)(1) of this section, 
the regulatory authority shall hold an 
informal conference within a reason-
able time following the receipt of the 
request. The informal conference shall 
be conducted as follows: 

(i) If requested under paragraph 
(c)(1)(ii) of this section, it shall be held 
in the locality of the proposed surface 
coal mining and reclamation oper-
ation. 

(ii) The date, time, and location of 
the informal conference shall be sent 
to the applicant and other parties to 
the conference and advertised by the 
regulatory authority in a newspaper of 
general circulation in the locality of 
the proposed surface coal mining and 
reclamation operation at least 2 weeks 
before the scheduled conference. 

(iii) If requested in writing by a con-
ference requestor at a reasonable time 
before the conference, the regulatory 
authority may arrange with the appli-
cant to grant parties to the conference 
access to the proposed permit area and, 
to the extent that the applicant has 
the right to grant access to it, to the 
adjacent area prior to the established 
date of the conference for the purpose 
of gathering information relevant to 
the conference. 

(iv) The requirements of section 5 of 
the Administrative Procedure Act, as 
amended (5 U.S.C. 554), shall not apply 
to the conduct of the informal con-
ference. The conference shall be con-
ducted by a representative of the regu-
latory authority, who may accept oral 
or written statements and any other 
relevant information from any party to 
the conference. An electronic or steno-
graphic record shall be made of the 
conference, unless waived by all the 
parties. The record shall be maintained 
and shall be accessible to the parties of 
the conference until final release of the 
applicant’s performance bond or other 
equivalent guarantee pursuant to sub-
chapter J of this chapter. 

(3) If all parties requesting the infor-
mal conference withdraw their request 
before the conference is held, the infor-
mal conference may be canceled. 

(4) Informal conference held in ac-
cordances with this section may be 
used by the regulatory authority as the 
public hearing required under § 761.12(d) 
of this chapter on proposed relocation 
or closing of public roads. 

(d) Public availability of permit applica-
tions—(1) General availability. Except as 
provided in paragraph (d)(2) or (d)(3) of 
this section, all applications for per-
mits; revisions; renewals; and trans-
fers, assignments or sales of permit 
rights on file with the regulatory au-
thority shall be available, at reason-
able times, for public inspection and 
copying. 

(2) Limited availability. Except as pro-
vided in paragraph (d)(3)(i) of this sec-
tion, information pertaining to coal 
seams, test borings, core samplings, or 
soil samples in an application shall be 
made available to any person with an 
interest which is or may be adversely 
affected. Information subject to this 
paragraph shall be made available to 
the public when such information is re-
quired to be on public file pursuant to 
State law. 

(3) Confidentiality. The regulatory au-
thority shall provide procedures, in-
cluding notice and opportunity to be 
heard for persons both seeking and op-
posing disclosure, to ensure confiden-
tiality of qualified confidential infor-
mation, which shall be clearly identi-
fied by the applicant and submitted 
separately from the remainder of the 
application. Confidential information 
is limited to— 

(i) Information that pertains only to 
the analysis of the chemical and phys-
ical properties of the coal to be mined, 
except information on components of 
such coal which are potentially toxic 
in the environment; 

(ii) Information required under sec-
tion 508 of the Act that is not on public 
file pursuant to State law and that the 
applicant has requested in writing to 
be held confidential; 

(iii) Information on the nature and 
location of archeological resources on 
public land and Indian land as required 
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under the Archeological Resources Pro-
tection Act of 1979 (Pub. L. 96–95, 93 
Stat. 721, 16 U.S.C. 470). 

[48 FR 44391, Sept. 28, 1983, as amended at 64 
FR 70837, Dec. 17, 1999. Redesignated and 
amended at 65 FR 79663, Dec. 19, 2000; 66 FR 
16127, Mar. 23, 2001] 

§ 773.7 Review of permit applications. 

(a) The regulatory authority will re-
view an application for a permit, revi-
sion, or renewal; written comments 
and objections submitted; and records 
of any informal conference or hearing 
held on the application and issue a 
written decision, within a reasonable 
time set by the regulatory authority, 
either granting, requiring modification 
of, or denying the application. If an in-
formal conference is held under 
§ 773.6(c) of this part, the decision will 
be made within 60 days of the close of 
the conference. 

(b) The applicant for a permit or revi-
sion of a permit shall have the burden 
of establishing that his application is 
in compliance with all the require-
ments of the regulatory program. 

[48 FR 44391, Sept. 28, 1983, as amended at 65 
FR 79663, Dec. 19, 2000; 72 FR 68029, Dec. 3, 
2007] 

§ 773.8 General provisions for review 
of permit application information 
and entry of information into AVS. 

(a) Based on an administratively 
complete application, we, the regu-
latory authority, must undertake the 
reviews required under §§ 773.9 through 
773.11 of this part. 

(b) We will enter into AVS— 
(1) The information you are required 

to submit under §§ 778.11 and 778.12(c) of 
this subchapter. 

(2) The information you submit under 
§ 778.14 of this subchapter pertaining to 
violations which are unabated or un-
corrected after the abatement or cor-
rection period has expired. 

(c) We must update the information 
referred to in paragraph (b) of this sec-
tion in AVS upon our verification of 
any additional information submitted 
or discovered during our permit appli-
cation review. 

[65 FR 79663, Dec. 19, 2000, as amended at 72 
FR 68029, Dec. 3, 2007] 

§ 773.9 Review of applicant, operator, 
and ownership and control informa-
tion. 

(a) We, the regulatory authority, will 
rely upon the information that you, 
the applicant, are required to submit 
under § 778.11 of this subchapter, infor-
mation from AVS, and any other avail-
able information, to review your and 
your operator’s organizational struc-
ture and ownership or control relation-
ships. 

(b) We must conduct the review re-
quired under paragraph (a) of this sec-
tion before making a permit eligibility 
determination under § 773.12 of this 
part. 

[65 FR 79663, Dec. 19, 2000, as amended at 72 
FR 68029, Dec. 3, 2007] 

§ 773.10 Review of permit history. 

(a) We, the regulatory authority, will 
rely upon the permit history informa-
tion you, the applicant, submit under 
§ 778.12 of this subchapter, information 
from AVS, and any other available in-
formation to review your and your op-
erator’s permit histories. We must con-
duct this review before making a per-
mit eligibility determination under 
§ 773.12 of this part. 

(b) We will also determine if you or 
your operator have previous mining ex-
perience. 

(c) If you or your operator do not 
have any previous mining experience, 
we may conduct an additional review 
under § 774.11(f) of this subchapter. The 
purpose of this review will be to deter-
mine if someone else with mining expe-
rience controls the mining operation. 

[65 FR 79663, Dec. 19, 2000, as amended at 72 
FR 68029, Dec. 3, 2007] 

§ 773.11 Review of compliance history. 

(a) We, the regulatory authority, will 
rely upon the violation information 
supplied by you, the applicant, under 
§ 778.14 of this subchapter, a report 
from AVS, and any other available in-
formation to review histories of com-
pliance with the Act or the applicable 
State regulatory program, and any 
other applicable air or water quality 
laws, for— 

(1) You; 
(2) Your operator; 
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